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BORDER REFORMS

In the first half of 2020 three 
separate new free trade 
agreements (FTA) will commence 
between Australia and each of 
Hong Kong, Peru and, most 
significantly, Indonesia.  For 
importers, the result will generally 
be across the board duty free 
entry of goods from these 
countries.  For exporters, the 
duty reduction will depend on the 
particular product.  However, the 
vast majority of goods will be duty 
free.

However, duty reductions under free trade 
agreements do not occur automatically 
and it is truly a case of the “the devil lies in 
the detail”.  However, what makes use of 
FTAs particularly difficult is that the detail 
is different for each FTA.  In this article we 
will demonstrate why importers/exporters 
cannot assume that the rules for one FTA 
apply to another meaning that customs 
compliance must be an integral part of 
your strategy regarding use of FTAs.
Why are the rules different for each 
FTA?
FTAs are agreements between 
Governments.  Sometimes it will 
be two Governments (such as the 
above-mentioned FTAs) other times 
the agreement will involve multiple 
Governments, such as the Trans-Pacific 
Partnership.  While Australia may have a 
standard position regarding the terms of 
FTAs, it needs to also accommodate the 
demands of the other party or parties to 
the FTA.  If both countries want a modern 
FTA that focuses on trade liberalisation, 
there may be little need to compromise.  
However, where one country has 
heightened concerns regarding the 
potential misuse of the FTA, you are 
likely to see an agreement with stricter 
requirements.
The situation is even more complex with 
multilateral FTAs where the viewpoints of a 
dozen nations may need to be taken into 
account.
Other differences can result from timing.  
The FTA Australia concluded with Thailand 
in 2005, may look very different to the FTA 
Australia would seek to negotiate today.  
As a general rule, the more modern 

the FTA, the more likely it is to include 
provisions that make use of the FTA easy.

What are some common differences?

In respect of trade in goods, the most 
common differences are:

• the preferential duty rate – the 
benefit granted under the FTA will depend 
on the country.  Australia usually drops 
the rate to 0% on almost all goods.  With 
export markets, it will depend on a variety 
of factors such as the starting rate, the 
need to protect the local industry, revenue 
raising and the domestic appetite for free 
trade.

• documentation requirements 
– almost all FTAs require a certificate 
or declaration of origin relating to the 
consignment.  The difference generally lies 
in who can produce the document.  Does 
it have to be a Government body or could 
it be the exporter, producer or importer.

• Indirect shipments – Very little trade 
is shipped directly to Australia.  FTAs need 
rules to say when a good that is shipped 
via a third country loses the benefit of the 
FTA.

• Rule of origin – FTAs need rules 
to limit which goods benefit.  It is not 
simply the case that the FTA applies 
to all exports from a particular country.  
Most FTAs are identical on when 100% 
originating goods qualify (such as 
minerals, fruit and vegetables, animals 
and meats).  The divergence tends to be 
around goods that contain components or 
ingredients from a third country.
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Exporting a multivitamin to each of 
the new FTA countries
To see the difference in how FTAs work, 
let’s consider an Australia exporter of 
multivitamins to each of Peru, Hong Kong 
and Indonesia.  The goods are made in 
Australia, but the active ingredients are 
imported.  In this example, the exporter 
initially ships all the goods to a regional 
distribution centre in Singapore.
The first issue the exporter needs to 
consider is whether there is any benefit in 
using the FTA.  Under the Indonesian FTA 
the duty rate drops from 5% to 0% while 
under Peru it is 9% to 0%.  For both of 
these countries it is worth using the FTA.  
However, for Hong Kong, the duty rate is 
0% regardless of whether the FTA is used.  
The exporter no longer needs to consider 
the requirements of the Hong Kong FTA.
The next issue is whether the goods 
qualify for the FTA.  Under the Indonesian 
FTA for this good the rule is either a 
change in tariff classification, or that a 
minimum of 40% of the value in the good 
is attributable to Australian or Indonesian 
originating goods.  The only imported 
content is the active ingredients, being the 
vitamin.  If this constitutes less than 40% 
of the FOB value of the goods, they will 
qualify.
Under the Peru FTA there is no numerical 
content test for this classification.  The 
goods will only qualify if the imported 
content undergoes a change in tariff 
heading with the additional requirement 
that any change in tariff heading does 
not result exclusively from packaging 
the imported good for retail sale.  In 
this case the imported active ingredient 
is classified to chapter 29 and the 
exported manufactured capsule is 
classified to chapter 30.  The change 
in tariff classification happens as the 
vitamin extract is manufactured into a 
vitamin capsule.  It is more than merely 
repackaging and the exported multivitamin 
qualifies.
Under both FTA’s the exporter needs 
a document certifying origin.  Under 
the Peru FTA the exporter, producer or 
authorised representative completes the 
document.  There is no prescribed format.  
Further, if requested by Peru Customs, the 
document must be produced in Spanish.
Under the Indonesian FTA, the document 
will be produced by an authorised body, 
such as a chamber of commerce, unless 
the exporter has registered with the 
Australian Government.  If registered, 
the exporter may produce their own 

declaration of origin.
If the exporter is exporting the same 
goods over the next 12 months, under 
the Peru FTA it can use the one certificate 
of origin for the multiple consignments.  
Under the Indonesian FTA, a new 
COO/DOO will be needed for each 
consignment.
Lastly there is the issue of transhipment 
via Singapore.  The Peru FTA requires 
that the goods not enter the commerce 
of Singapore.  The Indonesia FTA requires 
that the goods remain under customs 
control.  Both FTAs probably have the 
same outcome that the goods must not 
be cleared in Singapore for customs 
purposes.
There is an extra requirement with 
the Indonesian FTA, the shipment 
via Singapore must be justified by 
geographical, economic or logistical 
reasons.  This is OK with a planned 
transhipment.  However, consider the 
case where goods are initially shipped to 
New Zealand, the buyer goes bankrupt 
and it is decided to ship the goods to 
an Indonesian buyer.  In that case will 
the Indonesian Government accept that 
shipment to Indonesia via New Zealand 
was due to geographical (no), economic 
(maybe) or logistical (no) reasons?  This 
would not be an issue under the Peru 
FTA.
Interestingly, the Hong Kong FTA does not 
contain any such restriction, the goods 
can be imported into a third country.  
However, there are still strict controls on 
what can happen to the goods in the third 
country.
Lastly, what happens if the exporter 
didn’t provide an origin document, the 
importer pays duty and in 2 years’ time 
the importer raises this with the Australian 
exporter.  Under the Peru FTA a self-
certified COO could be issued, that 
COO would be valid for 12 months and 
the refund could be claimed (subject to 
Peruvian law).    Under the Indonesian 
FTA a COO can only be issued within 
12 months of export.  If the issue was 
discovered 2 years after shipment, the 
refund opportunity would only exist if the 
exporter was registered and could issue 
DOO.
A lot of differences
Considering that the 3 FTAs were 
concluded in a very similar timeframe, 
the level of difference between each is 
remarkable.  It is not a deliberate strategy 
by Australia, just a reflection that each FTA 

involves different negotiating parties with 
different sensitivities.  The above example 
highlights the need to review each FTA 
individually and to not make assumptions.  
What is true for one product in one FTA 
is unlikely to be identical for the same 
product under a different FTA.  
FTAs should be utilised, but remember 
that their use constitutes a tax deduction.  
Like any tax deduction it is crucial to make 
sure you qualify.
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